Relations between the indigenous peoples of Australia and non-Aboriginal Australians have been marked by racial tension, hostility and brutality: a classic case of the result of the collision of alien cultures.
Introduction (a) Historical Context
Historians like Henry Reynolds 1 show that Australian colonial practices were far removed from the espousal of British principles intended to protect Aboriginal life and property and to encompass compensation. From the First Fleet's arrival until recent times non-Aboriginal Australians have demonstrated no great desire or need to negotiate with the indigenous population.
(b) The Significance of the Challenge
As modern day Australia approaches its first century of national existence, recent events and current perceptions have resulted in a focus on the possible processes of reconciliation between Aboriginal and non-Aboriginal Australia. 2 To date the media's coverage has done little to clarify the perceived implications of the 1992 High Court of Australia Mabo decision; 3 rather public perceptions appear generally to have been swayed (or inflamed) against the reconciliation process. 4 Negotiation does not take place within a vacuum. There is a vast educative effort required before mainstream Australia is prepared to acknowledge that the 1.5% minority of Aboriginal and Torres Strait Islander (ATSI) people 5 represent the descendants of the original stock which
Aboriginal Cultural Traits Pertinent to the Issue of Negotiation (a) Kinship and Obligations
Kinship may be viewed as a central cultural factor in Aboriginality. 16 While the kinship structure has provided the foundation for Aboriginal culture, it is also at the root cause of much of the tension and disputes in evidence on the Aboriginal communities today.
Factionalism is one of the major problems of the Aboriginal communities. The Royal Commission into Aboriginal Deaths in Custody Report on this matter is as follows:
"In the social world of Aboriginal people, based as it is on small kin groups, factionalism should not be considered to be either a failure by Aboriginal people to take their civic responsibilities seriously, or as merely another manifestation of cultural disintegration. Factionalism may well be, on the contrary, a sign that Aboriginal cultural processes are alive and well, and that what is missing, in the context of incorporation into a European system, is an appropriate internal system of checks and balances to the assertion of legitimate self interest."
17
The Royal Commission into Aboriginal Deaths in Custody goes on to address the issue of the charge of nepotism and rightly grounds this within the framework of the kinship structure system with its intricacies of obligations central to Aboriginal culture. It is imperative that a person meet those family or kin or clan commitments and these obligations override what may be perceived as higher obligations under non-Aboriginal values. This places community councillors and other community people charged with areas of responsibility in an unenviable position. Under traditional values they are to meet their kin commitments but under the non-Aboriginal political structure they are obliged to meet their "main stream" commitments. The tensions which arise in this balancing act of trying to serve two masters take their toll and resignations are frequent. Such resulting tensions will at the least tend to a high level of community fragmentation.
Traditionally disputes were resolved through kinship structures of reciprocity based upon elaborate quid pro quo relationships. 18 The plethora of indigenous mechanisms for social control are well documented. 19 One method which requires special mention is that of consensus decision-making. Eades 20 points out some of the particular cultural ways which Aboriginal people have adopted in implementing this strategy, in particular the strategy of indirectness. Rather than contradicting initially, many Aboriginal people incline towards going along with an idea and then slowly working around to an opposing point of view.
(b) Inferences for Negotiation
What may we draw from these observations of Aboriginal cultural traits? Firstly, that it would be unrealistic to expect a unified voice from Aboriginal Australia on a number of separate grounds:
1. The small scale nature of traditional Aboriginal society 21 focused inward, not to some pan-indigenous structure.
2. The artificial construction of Aboriginal communities today is the result of non-Aboriginal Church and State policy and implementation which threw together groups and clans which had no natural affinities. 3. No one expects non-Aboriginal Australia to evidence Cabinet solidarity on any issue; it is equally unrealistic to expect a unified voice from Aboriginal Australia.
4. In addition to Aboriginal communities displaying a high level of heterogeneity, 23 we need to recognise the issue of intra-heterogeneity. Rubin and Sander offer the following advice:
"Unless and until proven otherwise, it is wise to begin by assuming that differences within a culture or national group are as profound as the differences between various groups." 24 5. Despite the existence of a legislatively created national body, the Aboriginal and Torres Strait Islander Commission 25 (ATSIC), there has been a fair degree of rejection by Aboriginal and Torres Strait Islander people of ATSIC on the grounds that the Commission is another bureaucratic organization which does not reflect grassroots aspirations. 26 6. Traditional Aboriginal culture was not democratic in that votes were not counted. Decision-making Aboriginal style did not call for people to take sides: all the group could take part in a consensual mode; time was not critical, if consensus was not reached at a particular session then the matter would be held over, and this could be repeated numerous times until eventually consensus was reached. 28 Secondly, traditional Aboriginal culture placed a paramountcy on interpersonal relationships. 29 The participatory element was vital to a culture dependant on consensus as a chief mode of dispute resolution. These characteristics are still markedly in evidence today and Ligertwood reports "the whole community is involved in action if right conduct is not followed". 30 From a negotiating perspective, these features are central to that of finding a "voice". The negotiators will then need to clarify the mandate bestowed by their constituency just as the other side will seek clarification of that side's binding authority. 1 Thirdly, despite the general advice proffered that we arm ourselves before any negotiation with the necessary information about cultural traits of the other side, Rubin and Sander 32 offer the sound advice to avoid preconceptions. Stereotyping may not only be xenophobic; it may also be commercially disastrous. The best advice in cross cultural negotiations seems to be to take cognizance of cultural differences but to focus on the specific characteristics of those individuals involved in the particular negotiation.
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The most graphic example of this is the break-through in the Mabo negotiations which culminated in the agreement amongst Aboriginal people, (some of) the States, and industry groups on the evening of Monday, 18 October 1993. The agreement forms the basis of a new land tenure system. The Native Title Bill 1993 was introduced 16 November 1993. The legislation was passed by the Commonwealth Parliament on 23 December 1993 and came into effect on 1 January 1994.
The Aboriginal build-up to this successful negotiation was as short a time ago as the 5 August 1993 when Aboriginal and Torres Strait Islander people held their first national meeting to formulate responses to the crucial issues of dispossession, social justice and economic development. The result was the Eva Valley Statement.
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Aboriginal Land Rights and Mabo Implications (a) Empowerment and Self-Determination A wide literature ranging from the anthropological to the governmental attests to the special relationships which Aboriginal people have with the land. 35 Dispossession from their land has meant separation from both their physical and metaphysical source of sustenance.
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The struggle for Aboriginal land rights has gone some way to galvanize Aboriginal aspirations and efforts, but the plethora of organizations representing Aboriginal and Torres Strait Islander people is itself a possible source of labyrinthine confusion. 37 The attaining of land rights is perceived to be at the very foundation of restoring the base for empowerment and self-determination, the two goals identified by the Royal Commission into Aboriginal Deaths in Custody as the basic solution to the current problems of the disadvantaged positions of Aboriginal people.
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In Queensland, the Legislation Review Committee Final Report 39 still awaits direct legislative response from the Queensland Government. The purpose of the Report was to examine pertinent Queensland legislation, 40 and then consistent with government policy recommend a new legislation framework for Aboriginal and Torres Strait Islander people to exercise some degree of self-determination. 
(b) Definitional Limitations
To date the term "Aboriginal self-determination" in its widest construction by the Australian Government would seem to be stretched to mean self-government and autonomy. Such a construction would most certainly be set within the confines of the Australian federal system.
When the Royal Commission into Aboriginal Deaths in Custody speaks of empowerment and self-determination as the basic solution to the current problems of Aboriginal people, 42 This would appear to be within the overview of the recommendations of the Queensland Legislation Review Committee which recognises that the "proposed legislation does not provide Aboriginal and Torres Strait Islander communities with the high level of political autonomy ordinarily associated with self-government." 47 The chairperson of ATSIC, Lois O'Donoghue, while advocating Aboriginal reconciliation which means in her assessment working "towards a realistic accommodation with modern Australia" 48 cites that hundreds of Aboriginal community organizations "are powerful instruments of self-help and self-determination" 49 (italics added). Again the term "self-determination" in context is taken to mean something less than the meaning given in Art 1 (1) of the UN Charter.
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(c) Attaining The Goal
Even if we proceed on the basis that self-determination in the Queensland context will mean self-determination within the confines of the Australian federal system, (and in the present turmoil of ambit claims following in the wake of Mabo there is no such surety), nevertheless to gain self-determination, Aboriginal people will need to use non-Aboriginal methods and structures. From the crucible of acculturation, in the process of winning power Aboriginal communities will it is suggested, inevitably (following Medcalf) 51 move towards the values of the dominant white culture. It will remain to be seen what directions negotiations will take in this movement toward empowerment and self-determination in the reconciliation process.
(d)Mabo and Its Maelstrom
At the current time of writing 52 the dust is far from settled from the historic decision handed down by the High Court on 3 June 1992. Never has any other decision in Australian legal history sparked such breadth or intensity of responses.
The central legal principal arising from Mabo is that the Crown's radical title did not of itself without further legislative action, extinguish native title. This while momentous in Australian legal history only brings Australia in line with New Zealand, Canada and the United States. From a negotiation perspective, Mabo potentially arms at least some Aboriginal and Torres Strait Islander people with new leverage. Following international law, 53 Mabo in the words of the recent Australian Democrats' Proposal dealing with native title, "has made it possible for all Australians to negotiate for a shared history. The recognition of indigenous land rights, cultural autonomy and self-government is the emerging world standard." 54 The Western Sahara case 55 with its rejection of the doctrine of terra nullius was the basis for negotiation for the occupation of indigenous land.
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At the centre of one of the current furores over the Mabo decision is the uncertainty it has raised concerning industry's security of land tenure. Speedy Victorian State legislation as proposed on 21 July 1993 aimed at validating title granted between 1975 57 to current date is a good example of what has been termed "capital logic" 58 which is driven by the particular project's implementation timetable. In western culture time is money. 59 In traditional Aboriginal culture there is no such imperative. Economic rationality and profitability, however, step to the beat of a faster drum. 60 An appreciation of the differences of basic cultural perceptions may need to be noted to allow sufficient strategic planning if there is an intention for accommodation at the negotiating table.
Among the uncertainties which arose from Mabo was the mechanism which might best expedite native title Mabo claims. The Government 61 and the Democrats 62 sided for some type of specialised tribunal system including, significantly for negotiation, some conciliatory capacity within the framework of the particular statutory scheme. ATSIC had adopted a similar response with specific reference to a statutory tribunal system empowered "to determine whether native title exists over particular land and to facilitate and certify negotiated settlements with respect to native title right to land' 63 (italics added). The Conservative parties on the other hand opted for the courts to settle such claims on the grounds that claims would finish in the courts anyway. The Commonwealth Native Title Act 1993 establishes the National Native Title Tribunal (NNTT). Section 19 of the Native Title (Queensland) Act 1993 will establish the Queensland Native Title Tribunal. On the domestic front, a decade ago federal land rights legislation based on certain broad principles was promised. These were:
1. Aboriginal land to be held under inalienable freehold title. 2. Protection of Aboriginal sites. 3. Aboriginal control in relation to mining on Aboriginal land. 4. Access to mining royalty equivalents. 5. Compensation for lost land to be compensated.
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ATSIC has supported the pursuit of these principles intermeshed with thtMabo decision. The successful outcome of such protracted negotiations would best be entrenched in the Constitution in light of shifts in political vision. 65 Internationally, ATSIC is calling on the Commonwealth Government to show initiative in supporting a new convention to acknowledge indigenous rights with particular emphasis on the central importance of land rights.
66 Prime Minister Keating is on record as to his perceptions that Australia is in the international spotlight as to its forthcoming treatment of its indigenous people.
67
This is of course a vital source of power to Aboriginal and Torres Strait Islander people.
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The Mabo decision, it is suggested, will do nothing to dampen the ardour of those Aboriginal and Torres Strait Islander people (the vast majority) who have gained no promise of direct benefit falling as they do outside the narrow confines of native title requirements.
The outcome of ensuing negotiations arising from the issue of land rights and Mabo implications will be closely monitored. 
Queensland Legislative Background
Aboriginal Land Act 1991 (Qld) Whether negotiations involve cross cultural or domestic considerations, a cardinal rule is to prepare adequately. 71 As a basic pre-requisite in the case of Queensland land claims for example, a thorough knowledge of the current pertinent Queensland legislation and its background would be mandatory as would access to and analysis of pertinent information, particularly from Government departments. Electronic mail is also proving to be an innovative power medium.
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Western Australia and Queensland are the two states with the highest percentage of Aboriginal people on a percentage of total population basis. 73 They are also the two states with . the most marked history of a less than liberal attitude toward Aboriginal rights. 74 The current legislative situation in Queensland is covered inter alia by the Aboriginal Land Act 1991 (Qld) (the Act) and the Torres Strait Islander Land Act 1991 (Qld). These acts themselves do not confer land rights per se. What they do is set up the processing machinery for claims, including preparatory governmental gazetting of land, the actual processing of claims, the recommendatory process and issue of titles. 75 Central to the system are the Land Tribunals. 76 Under the Act provision is made for statutory conferences between interested parties. In appropriate circumstances successfully negotiated outcomes will circumvent the necessity for a Land Claim Tribunal hearing and the Tribunal may make recommendations to the Minister. 77 Significantly, the Queensland Land Tribunals were cited as possible models for a Native Title Tribunal for Mabo type claims on a Commonwealth basis. 78 The Interdepartmental Committee of Officials (IDC) without specifically referring to the Queensland model, outlined in June 1993 a possible tribunal system which also had provision for a capacity for conciliation. 79 The genesis of the Act precipitated acrimonious criticism from the Aboriginal community. Neither the current Goss (Labor) government nor its predecessor, pre-eminently under Bjelke Petersen, has given any serious priority to Aboriginal participation in consultation and negotiation. 80 An elementary requirement for negotiations to take place is that the parties have to communicate with each other. 81 The time allocated for discussion and consultation of the proposed Aboriginal land rights in the instance of the Act was disparagingly short, so short in fact that the Aboriginal consultation component was a travesty and Aboriginal negotiation was non-existent. 82 From the Aboriginal perspective if not from that of non-Aboriginals there is abundant need for the Queensland Government (and other State, Territory and Commonwealth levels) to participate in Aboriginal community consultations as both a sign of bona fides and as a necessary step to the preliminaries to negotiation.
For reconciliation to be effected, it is obvious the electorate must be educated to a better understanding of Aboriginal and Torres Strait Islander culture and aspirations. It is also abundantly clear that the same goals need to be applied to government, at all levels. While the community failed to stop the drilling it did achieve national and international publicity. Howitt's list contains the following key elements for this notoriety:
1. Community retention of control of the campaign. Advisers did not exceed their capacity as advisers.
. . . . 2. Community retention of cohesion in the face of sweetheart deals or intimidation. 3. A well orchestrated publicity campaign to keep the media and support groups informed. 4. Reliance on other powerful organizations willing to offer active support, eg the churches and race relations groups. 98 Ultimately, however, the will of the West Australian State and the lack of any Commonwealth legislation or intervention saw the oil well drilled.
(c) Other Aboriginal -Mining Industry Encounters
Other infamous names in Aboriginal mining history include Gove Peninsula, 99 Groote, Eylandt, 100 and Oenpelli. 101 At base, negotiations could not really take place because negotiation demands equality between the parties. Mabo has given leverage to Aboriginal communities as 103 Under the Aboriginal Land Act 1991 (Qld) an unspecified percentage of royalties is payable to Aboriginal land holders who have granted permission for mining of that land. 104 In addition to this source of governmental royalties, an Aboriginal community may negotiate on a private basis for "royalties" directly from the mining company.
Earlier in 1993 John Ah Kit on behalf of the Jawoyn Association in NT also used the lever of native title to negotiate successfully with the Zapopan mining company for the Mt. Todd gold mine development. Among other benefits flowing to the Jawoyn are agreements for employment, training, scholarships and other outstanding land claims. 105 Such successful mining negotiations (ie, those essentially acceptable to both sides) may afford good individual local examples of what is going to make Reconciliation possible. It is only through repetition of a large series of such successful outcomes that Reconciliation is going to have any real and worthwhile meaning.
(d) The Adoption of Appropriate Protocols
Anaylsis of the relationships between the Aboriginal people and the mining companies on a case by case basis might reveal emerging patterns of positive and negative effects. Myriad factors could be investigated which impinged on that particular case study varying from the mineral being mined with the concomitant type of mining and its associated environmental impacts, to the mining company's level of commitment to the education or induction of workers to the indigenous culture; fundamental factors would range over physical and cultural degradations the community might suffer as well as positive benefits, eg, provision of infrastructure and employment opportunities.
106 Generalizations (just as we noted for cross cultural characteristics for consideration in negotiating) may mislead. What emerges from one carefully and well recorded case study is the conclusion of that case study. Whether on a community, regional, state or national level, there is a lesson to be learnt for those who wish to exert successful power at the negotiating table. A unified power front is the result no doubt of extended discussions, consultation and negotiating amongst the constituency and its peak organizations. The historic Eva Valley Meeting in the Northern Teritory (3-5 August) represents a major advance in this regard in terms of Australian and Torrest Strait Islander people organising to strengthen their negotiating position by finding a unified voice.
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It has been observed that certain protocols will be required for the building of the necessary goodwill and trust which is a prerequisite to negotiations between Aboriginal communities and outside interests. It has been noted already the emphasis placed upon interpersonal relationships. 108 Would-be negotiators need to spend sufficient time to create that necessary foundation. Traditional Aboriginal culture has placed a higher value on the group than on the individual.
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It is therefore not surprising that group participation in discussions would be considered normal. 110 Adequate attention needs to be given to demonstrating correct behaviour which would include identification of "respected" persons in the community and a display of appropriate social 111 Graham 112 stresses the necessary emphasis on the process, rather than the content. Demonstrating such "correct" behaviour is mandatory if what follows is to fall into place. Johnson Oyelodi 113 also stresses the necessity for outside interests wishing eventually to negotiate with Aboriginal people to invest in long liaison and consultation time. During this period of building up positive relationships as much information as is relevant to the circumstances should be provided to allow the community to think, digest, discuss and to seek advice. Oyelodi draws a distinction between local companies which have not yet built up experience in this area and the big internationals which have dealt with traditional owners around the world. The process is neither fast nor cheap and it would be usual for Aboriginal communities to call on the would-be negotiator to cover investigatory and advice costs incurred by the particular community. The Australian Petroleum Exploration Association Ltd has drafted recommendations to member companies.
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Work has been underway for the past two years through the Queensland Minerals and Energy Department to conduct consultations with Aboriginal communities and also with the mining industry. 115 The consultations with the Aboriginal communities have been directed at a grass roots level. It is the intention that an Aboriginal body will be elected to voice its concerns and aspirations in regard to mining on Aboriginal land. The mining industry will then through consultation with this elected Aboriginal body reach conclusions which will be embodied in a code of conduct. This would be a reference for future negotiations which could serve the purpose of advancing a Fisher and Ury type "principled" negotiation with the emphasis on using this document as providing the objective criterion.
Section 17(1) of the Council for Aboriginal Reconciliation Act 1991 (Cth) empowers the Council to establish committees. Subsequently the Mining Committee was formed and it is to this and its recently published Exploring for Common Ground
117 to which we now turn.
Aboriginal Reconciliation (a) Exploring For Common Ground
For relationships to endure they need to be symbiotic. De Crespigny, as Chairman of Normandy Poseidon, views the reconciliation process as good business:
"We've said quite openly that whatever we do is based on a commercial decision. The sooner we come to grips with Aboriginal reconciliation the more competitive we will be in our work, and in that core issue we are no different to any other mining company."
118
Aboriginal people are singled out as the most disadvantaged group in Australian society.
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Many Aboriginal people including those who are highly educated want to gain benefits from mining. 120 Many are sick of living on hand-outs and want some means of regaining their independence. 121 Here are some of the pre-conditions to set the potential negotiating scene. The report Exploring for Common Ground does not trivialize past difficulties. It cites specific examples of conflict which made national and international news: Gove, Noonkanbah, Coronation Hill, Yackabindie, McArthur River, Rudall River. 122 But it goes on to identify important shared characteristics by the mining companies and Aboriginal communities. These are:
1. their involvement in contemporary Australian society and economy; 2. their corporate responsibilities -miners to their shareholders and Aboriginal people to their communities; 3. their requirement of access to land for cultural or economic purposes; 4. their desire to maximise economic advantages of resource development for gaining income or relieving poverty.
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Astor and Chinkin identify certain basic prerequisites which must be met before negotiations may take place. 124 The first of these is communication between the parties. The Report likewise gives priority to this element, 125 with summarized detailed recommended strategies, which hinge on the establishment of a Joint Council on Aboriginal Land and Mining (J-CALM). 126 The other key issues which are identified and to which practical recommended strategies are addressed are Aboriginal education, non-Aboriginal heritage legislation and resource development.
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By and large The Report is presented from the vantage point that with communication between the involved parties the parties will want to negotiate. This of course must be based on the issues being negotiable.
Getting the opposing teams to sit on one side of the table and view the problem as a shared problem is a major advancement on a more argumentative, confrontationist approach. The output of options using both teams' creativity is greatly magnified.
128 By calling on third parties the possible alternatives are further increased.
129
The Aboriginal reconciliation process is designed in Phase One to accommodate this very point. 130 Reconciliation will be achieved not in one fell swoop but gradually. The time honoured strategy adopted by pressure groups is to keep on keeping on. By way of analogy, we could point to the environmental movement which over the last three decades has created a global awareness and response. One of the strands of that environmentally educative process has been to preach the need to cherish and nurture biological diversity. Perhaps cultural diversity may receive some similar global acceptance in the next decade or three. 131 Further we need to keep reminding ourselves that negotiations do not take place within a vacuum. The negotiating parties will be Aboriginal people on one side and some other interest group, or the government on the other. Public opinion and the power of the electoral majority may act as forces of inhibition against single-minded goals of attainment of the otherwise more powerful party. In addition, beyond the national scene, international conventions 132 provide broad rules and breach of these would carry the burden of moral if not more tangible sanctions.
As might be expected Reconciliation even at this its incipient stage has already come to mean different things to different people. A Brennan and Crawford 1 ** interpretation could base reconciliation on the need and goal of recognition of indigenous people's rights, values and culture; O'Donoghue, ATSIC Commissioner, takes a placatory stance and advocates a "realistic accommodation within modern Australia" 134 ; Howard 135 is on record as saying: "The progress which has been achieved in reconciling the moral imperative of delivering greater social justice and fairness to Aborigines while preserving the integrity of our common nationality will be an important indicator of how as a nation we have resolved a broader debate"; Kelly 136 interprets this also as the general response by non-Aboriginal Australia to mean a desire for social improvements for Aboriginal and Torres Strait Islander people but without any substantive accompanying economic or political empowerment; Mansell,' If Pearson's suggested agenda were adopted he identifies the necessity of a "singularly unified Aboriginal leadership". 144 That leadership would need the sanction of its constituency not only to pursue the agenda itself but of a mandate as to how best negotiated achievements could be safeguarded. Brennan 145 raises three possibilities: 1. By treaty 2. By constitutional entrenchment 3. By Commonwealth and State legislation He briefly dismisses by treaty on the grounds of their being no single "Aboriginal nation" and the hundreds of "Aboriginal nations" being "so diverse and disparate that consultation, negotiation and treaty arrangements would simply be unworkable". Pearson adds a further complicating factor of the difficulty of sustaining the supposition that there ever was an Aboriginal nation.
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As to safeguard by constitutional entrenchment this is not an impossibility but in the present climate of hostility stirred by counter-claims against Mabo native title, it may be premature to pursue.
The most likely route to be taken is via Commonwealth and State legislation although this is also of course the least secure of the three possibilities due to political vicissitude.
The above comments are offered on the premise that governments (at the various levels in Australia) wish to enter negotiation with Aboriginal people either as being represented by one negotiating team or at some morp regionalized or local level. Past dealings that Australian and Torres Strait Islander people have had with government have given no assurance that this is the case. Governments, State and Commonwealth, commonly have exhibited an expedient approach to legislation where even communication (which is a basic preliminary to negotiation) has been minimal or non-existent. No political party or level of government has been exempt from this practice.
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The Royal Commission into Aboriginal Deaths in Custody reports that prior to the landslide referendum of 1967 it was rare for Aboriginal people or communities to be consulted by government agencies of any type. 148 Since that time, the 1970s and onwards have witnessed the deluge of Aboriginal communities by government officials determined to document that the Aboriginal communities have been consulted to the nth degree. 
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When the issue of reconciliation is raised the question may be posed: "Is it possible to negotiate any agreement that truly recognises the reality that the Aboriginal people did not cede sovereignty over their land, and that there is no legitimate basis to assume that white law is superior to Aboriginal law? Can the two systems be accommodated? Will white Australia allow such an accommodation at anything more than a superficial level"? 154 If reconciliation is to have any firm foundation Aboriginal and Torres Strait Islander people must continue now to be treated as equals at negotiations. A serious past defiency has been merely to solicit Aboriginal and Torres Strait Islander response to government or industry policy and initiatives. Negotiation is also concerned with agenda setting and policy formulation. It is not merely about responses to imposed decisions. 
(b) The Canadian Experience
A recent example from Canada may give some insights into what can be achieved and the process which was adopted. In April 1990, tri-partite negotiations were entered on behalf of the Canadian federal government, the territorial Canadian Yukon government and the indigenous people through the Council of Yukon Indians. The agreement settled indigenous rights to a substantial area of traditional land (16,000 square miles) and substantial compensation ($230 million). A special feature of the negotiated agreement was the setting up of special committees and boards incorporating Indian participation in the management of wildlife programmes, non-renewable resource development and heritage preservation. A particularly appropriate innovative feature of the process was that while the above elements were agreed to in principle, band by band negotiations were to follow to complete the land claims process. 156 While the Canadian example may be hailed as a substantial success, the reservation is raised that the mere negotiation and settlement of native land rights does not automatically flower into the beginning of a harmonious indigenous/white relationship. 157 In Coates' view such negotiations have: "... provided indigenous peoples with stark evidence of the unaltered hostility of many non-indigenous residents to the settlement of indigenous rights, hardly a foundation for favourable relations in the post-settlement era ... There is no consensus between indigenous and non-indigenous peoples of the goals of the land claims process: does it represent the beginning of a new era of cultural understanding and co-operation ... Legal rights, however gained and clarified, are no assurance of cultural control and independence... The indigenous peoples ... remain in generally hostile territory, among non-indigenous majorities that do not seek to understand or celebrate their cultures and aspirations." 158 The requirements of the legislation to rearrange a land tenure system which has been in existence in the last 200 years are abundantly complex and thorny. Questions of land ownership and land management nevertheless are capable of legislation. Positive changes in attitudes towards cultural diversity and racial harmony however require other stragegies.
(c) A Pragmatic Approach
An examination of the key issues as identified by the Council for Aboriginal Reconciliation 159 reveals a predominant aim is the education of non-Aboriginal Australians to an awareness, understanding and appreciation of Aboriginal views, beliefs and culture.
As to the aspirations of Aboriginal people, a general dividing line could be drawn between those seeking self-determination, a key recommendation of the Royal Commission into Aboriginal Deaths in Custody, within the framework of the modern Australian State and those seeking it on the grounds of absolute indigenous sovereignty. 160 The more modest aim of self-determination within the Commonwealth of Australia appears more realistic. 161 The question of power however remains central no matter how muted or attenuated the negotiable issue is framed. 162 Coe acknowledges the limitations of Aboriginal might to pursue its objectives 163 but bargainingpower is subjective: "it actually only really exists to the extent that it is perceived as existing". 16 * What Coe is pronouncing is the basis of moral power:
"... we have never surrendered our rights to our land; we have never surrendered our rights to our territories; we have never surrendered our rights to our laws; and we have never surrendered our rights to bring up our children and to live with our families and people in accordance with our beliefs and our customs." 165 The Council for Aboriginal Reconciliation may have as its educative task the most challenging one in Australia.
As part of this educative programme, the Australian population could be exposed to a concept which Smith has neologized as "consociation". 166 Essentially this entails the idea of independence and self-determination within the particular nation state. The split comes between national interests, for example defence and foreign relations, and "ethnonational" (here read indigenous) interests, for example education and some aspects of language, civil law and culture. Such systems work in countries like Belgium and Switzerland and in Canada it has been applied to the "French-fact" in Quebec. 167 It is only when majority public opinion favours such accommodations that governments will entertain negotiations along such lines. Without a sufficient grounds well of support no popularly elected government will voluntarily and aggressively pursue such policies.
History provides sufficient examples of peoples dispossessed of their land. The reclaiming of that heritage may be a painfully protracted mission. For the best part of2000 years the cry of hope in the Diaspora was, "Next year in Jerusalem". The Saami of Fennoscandia have fought for the last eight centuries for national security and human rights. 168 The North American indigenous peoples are still after 500 years yet to regain what they lost with the "discovery" of the New World. 169 Until Australians are sufficiently exposed to such world wide examples and start to feel some degree of empathy with them they shall remain obdurate to the problem of dispossession. Governments will not sit down to negotiate with indigenous people over matters like self-determination until the electoral barometer shows a substantial drop in cultural intolerance. Aboriginal and Torres Strait Islander people may be well advised to follow Pearson's pragmatism and aim negotiations at realistic agenda. 170 To draw the tensions, the different aspirations and the cultural collisions to their genesis into one sentence we borrow from Steve Hawke who saw it as the "brutal conflict over land that is the essence of Australian history." 171 While recognising this basic historical fact, the parties in negotiation might be better off to explore common ground. Pragmatic flexibility may be the only mode of eventually gaining the day.
Aboriginal and Torres Strait Islander people may jockey themselves into a favourable position for successful negotiation by adopting a cultural analogue approach, 172 the kind of approach which chief Dan George, elected Chief of the Salish, West Coast, British Columbia, Canada, promised his people in these words:
"O God! Like the Thunderbird of old I shall rise again out of the sea; I shall grab the instruments of the white man's success -his education, his skills, and with these new tools I shall build my race into the proudest segment of your society. Before I follow the great Chiefs who have gone before us, oh Canada I shall see these things come to pass." No culture is static. The future of Aboriginal and Torres Strait Islander people is not going to be the same as their past. This does not mean that the essence of Aboriginality is in question. As Maybury-Lewis pointed out in Millennium, North American Indians don't cease to be North American Indians just because they don't use bows and arrows today; 174 Australians or Americans don't cease to be Australians or Americans just because they no longer "bounce to town on barrel mares". 175 This may help some Australians to clarify their thinking when they classify only certain restricted groups as being real Aboriginal people.
There are probably no Aboriginal people leading totally traditional lives today which have not undergone substantial modification even in the last couple of decades. 176 Aboriginal people might reply that while lifestyles have changed, the cultural values have been maintained.
Whatever the moral case may be the reality is non-Aboriginal Australia is not going to pack up and leave. Hopefully the interests of both groups will ultimately centre on the creation of a new design for sharing the land. 177 A "win" in the long term which will involve numerous negotiations is dependent on the necessary preparation 178 and promotion, including getting people (in this instance the nation) on side, creating positive images, and showing the relationship and the negotiated outcome will be mutually beneficial. Aboriginal and Torres Strait Islander people may need to seek help beyond the national limit by invoking international support.
Mainstream Australia may be more receptive to the reconciliation movement when cultural diversity is translated into terms of economic returns. Aboriginal communities are already engaged in artifact enterprises, mining operations and ecotourism ventures. Aboriginal art and culture currently generate $50 million per annum. 179 
Conclusions
... ." Negotiation literature is not short on strategies, tactics or manoeuvres. 180 Negotiation is still an art not a science. Probably the most valuable general guidance is offered by Fisher and Ury when they advise the participants to make the process their own.
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Because of the immense complexities involved in negotiating toward an Australian reconciliation, no one negotiation can hope to put the matter to rest once and for all. Rather achievement may come through a protracted series resulting in incremental gains. Pragmatism dictates that the negotiating parties take benefits as they accrue but at the same time reserving positions making
